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In the Court of Appeals of the District of Colombia. 


The Dewey Hotel Company et al., Appellants, A 

vs. > No. 1026. 

The United States Electric Lighting Company. J 


a Supreme Court of the District of Columbia. 

The United States Electric Lighting 

' Co T ny [ No - 21741 - Equity- 

Dewey Hotel Company et al. 


United States of America, 
District of Columbia , 


} 


ss : 


Be it remembered that in the supreme court of the District of Co- 
lumbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed- 
ings had in the above-entitled cause, to wit : 


1 Original Bill. 

Filed September 24, 1900. 

In the Supreme Court of the District of Columbia. 


The United States Electric Lighting ^ 
Company of Washington, D. C., Com- 
plainant, 

vs. 


Henry B. F. MacFarland, .John W. Ross, 
Lansing H. Beach, The Dewey Hotel 
Company, Nathaniel McKay, Herman M. 
Schriener, and William A" Fenwick, De- 
fendants. 




Equity. 


No. 21741. 


To the supreme court of the District of Columbia, holding an equity 
court for said District : 

The complainant shows to the court as follows : 

1. It is a corporation duly incorporated and operating and doing 
business in the District of Columbia and brings this suit in its own 
right. The defendant The Dewey Hotel Company is also a body 
corporate carrying on business in the District of Columbia and is 
sued in its own right. All the remaining defendants are residents 
1— 1026A 
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of the city of Washington, in the District of Columbia, and are sued — 
Henry B. F. MacFarland, John W. Ross, and Lansing H. Beach in 
their capacity as the Commissioners of the District of Columbia 
and the remaining defendants in their own right, as hereinafter 
shown. 

2 2. The Dewey Hotel Company, a body corporate, as afore- 
said, is engaged in carrying on a hotel, apartment, or board- 
ing-house business in the District of Columbia, in premises Nos. 
1326, 1328, and 1330 L street N. W., in the District of Columbia, 
being lots twenty-nine, thirty, thirty-one, and the west seventeen 
feet by the full depth thereof of lot thirty-two of John Davidson’s 
subdivision of square two hundred and forty-eight (248), of which 
premises it is the owner in fee-simple. The said business and the 
said premises in connection therewith are operated and managed by 
the said Dewey Hotel Company. The defendant William A. Fen- 
wick is in possession under a lease which has yet several years to 
run, but the exact duration of wiiich is unknown to the complainant, 
and discovery thereof is hereby prayed, of premises Nos. 1010 and 
1012 Thirteenth street N. W., being lots forty-four and forty-five of 
John Davidson’s subdivision, in said square 248, which premises the 
said defendant, Fenwick, operates and manages in connection with 
the hotel business conducted by him, the said premises being known 
as “ The Yi ; ” and your complainant, under a contract entered into 
between it and the said William A. Fenwick, bearing date the ninth 
day of July, A. D. 1900, has the exclusive privilege of furnishing 
electricity for electric lighting, electric heating, or electric power pur- 
poses and for running or maintaining electric conductors in the 
said premises, Nos. 1010 and 1012 Thirteenth street N. W., for the 
period of one year from the date of the said contract, and it is now 
actually engaged in furnishing the electric service for the said prem- 
ises under the said contract for a valuable consideration there- 

3 under, to be paid to it for the said service by the said William 
A. Fenwick throughout the term of the said contract. 

3. The defendant Naathaniel McKay is in the occupancy of prem- 
ises No. 1008 Thirteenth street, being lot forty-six (46) of said sub- 
division of said square, which premises are occupied, controlled, and 
managed by him for the purposes of a dwelling or private residence. 
The complainant files herewith a plat showing the relative location 
of the Dewey Hotel Company’s premises, the premises known as 
“ The Yi,” and the said residence property or dwelling of the defend- 
ant McKay, marked Exhibit “A,” and prayed to be taken as part 
hereof. 

4. The legal title to said lots forty-four, forty -five, and forty-six of 
said square 248 has been conveyed to the defendant The Dewey 
Hotel Company, But no one of the said lots nor the improvements 
or premises thereon erected is or at any time has been in any man- 
ner operated .by the said Dewey Hotel Company, the Hotel Yi 
being, as aforesaid, operated by and exclusively under the manage- 
ment and control of the defendant William A. Fenwick, and the said 
premises 1008 * Thirteenth street being in the exclusive occupation, 
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operation, and control of the defendant Nathaniel McKay for the 
purpose of a private residence, wholly unconnected with the said 
Dewey Hotel Company. 

5. Heretofore, to wit, on or about the 2nd day of June, 1900, the 
defendant The Dewey Hotel Company, which company owns and 

operates an electric plant of its own upon its said L Street 

4 premises, made application to the defendants The Commis- 
sioners of the District of Columbia for permission to construct 

and maintain a conduit -from the Dewey hotel to the said premises, 
Nos. 1008, 1010, and 1012 Thirteenth street N. W., under the act of 
Congress regulating permits for private conduits in the District of 
Columbia, approved May 26, 1900; the said conduit to be con- 
structed along Stanton alley, which alley is shown on said Exhibit 
“A,” from the back of th.e Dewey hotel to the rear of premises 1008 
Thirteenth street N. W., and to be used for the transmission of elec- 
tric current, as will appear from a copy of said application herewith 
filed, marked “ Exhibit B,” and prayed to be read as part hereof, 
which application was thereafter, to wit, on September 11th, 1900, 
amended as per copy of the amendment herewith filed, marked 
“ Exhibit C,” and prayed to be read as part hereof. Immediately 
upon learning of the said application your complainant, which has 
many thousands of dollars invested in an electric plant in the city 
of Washington, which is a tax-payer therein, and which, moreover, 
under its contract with the defendant Fenwick, as above set forth, 
has the exclusive privilege of furnishing the “ Yi ” with electric 
light and power service, as aforesaid, protested to the defendants, 
MacFarland, Ross, and Beach, against the granting of the said per- 
mit on the ground that the Dewey Hotel Company did not operate 
the premises proposed to be connected with its electric lighting 
plant above mentioned, and that under the terms of the said act 
of May 26th, 1900, it was not entitled to the permit in question, 
and that the Commissioners of the District of Columbia were 
.without authority or right to permit the said alley to be exr 
cavated for the said purpose or the said conduit to be ' con- 
structed. Nevertheless, the said defendants thereafter, 

5 to wit, on the 18th day of September, 1900, granted the said 
permit to the defendant The Dewey Hotel Company, as per 

copy of the said permit hereto annexed, marked “ Exhibit D,” and 
prayed to be read as part hereof ; and the defendant Herman M. 
Schriener, at the instance and in the employ of the defendant The 
Dewey Hotel Company, is novr engaged in excavating the said alley, 
preparing to construct the conduit therein, and, unless restrained by 
order of this honorable court, will construct the said conduit, and 
the defendant The Dewey Hotel Company intends to use the same 
for the purpose of furnishing electric light and power to the said 
premises, 1008, 1010, and 1012 Thirteenth street, from its plant on 
its said property on L street, in violation of the rights of the com- 
plainant and to its prejudice and injury. 

6. As your complainant is advised and believed, and therefore avers, 
the only authority or power vested in the Commissioners of the Dis- 
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trict of Columbia to grant a permit for private conduits in said District 
is the said act of May 26th, 1900, which act provides in terms that such 
conduits or pipes “ shall be used only to connect the premises owned 
and operated by the permittee ; ” and, as hereinbefore averred, the 
complainant shows to the court that the Dewey Hotel Company, 
the said permittee, does not operate any one of the premises with 
which it is endeavoring to connect its said electric plant, and is pre- 
cluded by the express terms of the said act from the right to con- 
struct any conduit thereunder. 

6 Wherefore, and because they are without adequate remedy 
at law, the complainant prays as follows : 

1. That Henry B. F. MacFarland, John W. Boss, Lansing H. 
Beach, The Dewey Hotel Company, Nathaniel McKay, Herman M. 
Sehriener, and William A. Fenwick may be made parties defend- 
ant hereto, served with process, and required to answer the exigency 
of this bill. 

2. That the defendants The Dewey Hotel Company, Herman M. 
Sehriener, Nathaniel McKay, and William A. Fenwick may, by 
order of this court, be restrained during the pendency of this suit 
from proceeding further with the excavation of the said Stanton 
alley and with the construction of any conduits or pipes therein. 

3. That the permit granted by the defendants The Commissioners 
of the District of Columbia to the defendant The Dewey Hotel Com- 
pany of September 18, 1900, may be decreed to be null and void, 
and may, by decree of this court, be required to be delivered up to 
be cancelled, and that the defendant The Dewey Hotel Company, its 
agents, employes, and representatives, may be perpetually enjoined 
from further proceeding under the said permit and from construct- 
ing any conduits or pipes across the said Staunton alley for the pur- 
pose of connecting its premises with either No. 1008," No. 1010, or 
No. 1012 Thirteenth street, and that the said defendant, The Dewey 

Hotel Company, and the defendant Herman M. Sehriener 

7 may, by the mandatory injunction of this court, be required 
to restore the said Stanton alley to the condition in which it 

was before the said permit was obtained by them and their said 
work of excavation begun. 

4. And that the complainant may have such other and further 
relief as the nature of the case may require. 

UNITED STATES ELECTRIC LIGHTING CO., 
By GEO. H. HARRIES, Vice-President. 

J. J. DARLINGTON, 

D. W. BAKER, 

SoVr-for Comp l’ t. 

District op Columbia, ss : 

I, George H. Harries, on oath say that I am the vice-president of 
the complainant, The United States Electric Lighting Company of 
Washington, D. C. ; that I have read the foregoing bill subscribed 
-by the said complainant by me as its said vice-president, and know 
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the contents thereof ; that the matters and things therein set forth 
as of personal knowledge are true, and the matters aiid things 
therein set forth upon information and belief I believe to be true. 

GEO. H. HARRIES. 


Subscribed and sworn to before me this 24th day of September, 
A. D. 1900. 


[seal.] 


DENNIS J. DOWNING, 

Notary Public. 


(Here follows diagram marked p. 8.) 


9 Exhibit “ B.” 

Filed September 24, 1900. 

1330 L Street, Washington, D. C., June 2nd, 1900. 

The Commissioners of the District of Columbia. 

Gentlemen : We hereby make application for permission to con- 
struct and maintain a conduit from the Dewey hotel to the premises 
1008, ’10, & T2 Thirteenth street N. W., under the act “ regulating 
permits for private conduits in the (District of Columbia,” said con- 
duit to be constructed along Stanton alley from the back of the Dewey 
hotel to the rear of premises ‘1008 13th St., and to be used for the 
transmission of electric current. 

We understand that the alley is soon to be repaved, and in that 
case we desire to do the work on the conduit at the same time the 
paving is done. We enclose plan of square 248. 

Yours respectfully, DEWEY HOTEL COMPANY. 

(Signed) NATHANIEL McKAY, 

General Manaqer. 

Copy. 

10 • “Exhibit C.” 

Filed September 24, 1900. 

Dewey Hotel, Washington, D. C., Sept. 11, 1900. 
The Commissioners of the District of Columbia. 

Gentlemen: We hereby ask permission to amend application of 
June 2, 1900, asking for the right to construct a conduit along 
Stanton' alley from back of Dewey hotel to the rear of premises 1008 
13th St. N. W., said conduit to be used for transmission of electric 
current. We wish to include in this conduit steam piping in con- 
nection with electric current, and herewith enclose sketch showing 
the construction, or we will construct it in accordance with the rules 
and regulations of your department, should sketch not meet with 
your requirements. 

Yours respectfully, DEWEY HOTEL COMPANY. 

N. McKAY, General Manaqer. 

Copy. 
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11 “Exhibit D.” 

Filed September 24, 1900. 

(. Excavation Permit — General .) 

.^ 0 . Book 4. 

Engineer Department, 

District of Columbia, 
Washington, D. C., Sept. 18, 1900. 

Permission is hereby given to Dewey Hotel Company, owners of 
premises Dewey hotel, to make the necessary excavations for the 
purpose of constructing an electric conduit and laying pipes for the 
transmission of steam in alley 248, from Dewey hotel to 1008, 10 & 

12 13th street N. W., said work to be commenced on the 18th day of 
September, 1900, and to be completed within 30 days from that 
date. 

The conditions of this permit are as follows : 

That the laws and regulations of the District of Columbia govern- 
ing excavations in any public space be complied with ; that the per- 
mit be kept on the ground while the work is being done, and ex- 
hibited when called for by the police or other person or persons 
having authority to examine the same ; that no authorized under- 
ground construction be injured or interfered with ; that no improved 
pavement shall be disturbed until deposit shall have been made to 
cover the cost of repairing the same ; that all portions of the 
12 street excavated must be put in as good condition as before 
the excavation was'made, and all material or rubbish cleaned 
off immediately upon completion of the work ; that the trench must 
be filled up, thoroughly puddled and rammed within forty-eight 
(48) hours after making the connection or repairs and all rubbish 
removed within the time designated for the completion of the work* 
after which the permit will become void and of no effect ; that dur- 
ing the execution of the work the trench be securely covered or en- 
closed from sunset to sunrise, and lighted red lamps so placed after 
dark as to prevent accidents to persons or animals passing along 

the street ; and the said Dewey Hotel Company and the said 

, their executors and administrators, will protect and save harm- 
less the District of Columbia from any loss or damage in consequence 

of any injury received by reason of the said and the said 

Dewey Hotel Company failing to keep the street free from danger 
while the work is being done. 

By order of the Engineer Commissioner D. C. 

H. M. WOODWARD. 
M. 

Bee other side for conditions. 
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Permit 181, Booh 4 Ezc. 

Washington, D. C., Sept. 18, 1900. 

Permission is hereby granted the Dewe} r Hotel Company to con- 
struct an electric conduit, lay pipes from the transmission of steam 
in alley, square 248, from Dewey hotel to premises 1008, 10 and 12 
13th street N. W., located as follows : 

13 Said conduit and steam pipe to be so located as not to be 
nearer than one foot, horizontally, to each other, and not to 
be nearer to the surface than 3J ft. ; the location of centre line of 
conduit and pipe to be 8 feet south of the north line of alley. 

This permit is subject to all the provisions of the act, public, 124, 
approved May 26, 1900, regulating permits for private conduits in 
the District of Columbia. 

The terms of the above act must be fully complied with. 

See 802/1, electric department, and 20948/10, eng’r dept., and 
P. C. O. # 11, folio 63. 

Copy. 


14 Restraining Order upon the Complainant Filing Undertaking as 

Required by Equity Rule 42. 

The defendants are hereby restrained, as prayed in the within- 
mentioned bill, until further order, to be made, if at all, after a hear- 
ing, which is fixed for the 1st day of Oct., 1900, of which take 
notice. 

By the court : 

CHAS C. COLE, Justice. 

Attest: J. R* YOUNG, Clerk , etc., 

By R. J. MEIGS, Jr., Ass’t Clerk 


Marshal’s Return. 

Summoned defendants and served them with copy of restraining 
order in this cause as follows : 

Nos. 1, 2, & 3 by service on H. B. F. MacFarland, president of Com- 
missioners of Dist. of Col., Sept. 24, 1900. Nos. 5, 6, & 7, personally, 
Sept. 25, 1900. No. 4, by service on Nathaniel McKay, general 
manager, Sept. 26, 1900. 

AUL1CK PALMER, Marshal. 

15 Memorandum. 

September 24, 1900.— Undertaking filed. 
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16 Answer of Defendants, See. 

Filed October 1, 1900. 

In the Supreme Court of the District of Columbia. 

The United States Electric Lighting d 

Company of Washington, D. C., (, Equity No . 21741 . 

Henry B. F. MacFarland et al. J 

The answer of the defendants Henry B. F. MacFarland, John W. 

Boss, and Lansing H. Beach, Commissioners of the District of 

Columbia, to the bill of complaint exhibited herein against them 

and others. 

These defendants, answering said bill of complaint, say : 

They admit that they are the Commissioners of the District of 
Columbia, and that as such they issued the permit to the Dewey 
Hotel Company for constructing an electric conduit and laying 
pipes for the transmission of steam in Stanton alley, in square 248, 
from the “ Dewey hotel,” Nos. 1326, 1328, 1330 L street N. W., to 
1008, 1010, 1012 13th street N. W., as set forth in said bill, and they 
say that at the time of issuing said permit, as they are informed 
and believe, the “ Dewey Hotel Company ” owned and operated, .and 
has ever since owned and operated, within the meaning of the act 
of Congress approved May 26, 1900, premises Nos. 1326, 1328, and 
1330 L street N. W. and Nos. 1008, 1010, and 1012 13th street, in 
the city of Washington. 

17 That at the time of the granting of said permit and as a . 
condition thereof the said “ Dewey Hotel Company ” made a 

deposit of two hundred dollars to cover the cost and expense of in- 
spection and the restoration of the pavement in Stanton alley, which 
said sum of two hundred dollars is more than sufficient to restore 
said alley to its condition at the time of the granting of said permit, 
and these defendants say that neither the complainant nor the pub- 
lic will in any manner be subjected to any expense or tax whatever 
on account thereof. 

These defendants, further answering, say that the complainant is 
a non-resident corporation, being incorporated under the laws of the 
State of West Virginia, and, as the} 7 are advised, it is without right 
to maintain this suit. 

These defendants say that the complainant has not in its said bill 
of complaint made any such case as entitles it to the relief prayed 
for or any other relief against these defendants, and they pray the 
same benefit of this suggestion as if they had demurred to said bill 
for want of equity. 

JOHN W. BOSS. 
LANSING H. BEACH. 

A. B. DUVALL, 

G. A. BBANDENBUBG, 

Attorneys , See. 


The United states electric lighting 00. 9 

Personally appear John W. Ross and Lansing H. Beach, who, 
being duly sworn, say that they are the Commissioners of the Dis- 
trict of Columbia ; that they have read the foregoing answer by them 
subscribed and know the contents thereof; that the facts 
18 therein stated upon their own knowledge are true, and those 
stated upon information and belief they believe to be true; 

JOHN W. ROSS. 
LANSING H; BEACH.- 


Subscribed and sworn to before me this 29th day of September, 
A. D. 1900. 



WILLIAM TINDALL, 

Notary Public , D. C. 


19 Joint Answer of Dewey Hotel Company , &c: 

Filed October 2, 1900. 


In the Supreme Court of the District of Columbia. 


The United States Electric Lighting Co.,^ 

Complainant, 
vs. ' 

Henry B. F. MacFarland, John W. Ross, 
Lansing H. Beach, The Dewey Hotel Co.,et a.l., 

. Defendants. 


No. 21741, Equity 
Docket 49. 


The separate answer of the defendants The Dewey Hotel Company 
and Nathaniel McKay to the bill of complaint of the above-named 
complainant showeth : 

These defendants, not waiving any objections to the manifold in- 
accuracies and imperfections of the said bill of complaint and re- 
serving their right to object to the same as fully as if they had 
demurred thereto, for answer to said bill of complaint show as fol- 
lows : 

1. They admit the averments of the first paragraph. 

2. They admit so much of the second paragraph as avers in sub- 
stance that the said defendant, The Dewey Hotel Company, is a body 
corporate and is engaged in carrying on hotel business upon lots 29, 
30, and 31 and part of lot 32, in square 248, in the city of Washington, 
and that it is a holder in fee-simple thereof, but they further say that 
the premises thus mentioned are not the whole of the property owned, 
operated, and managed by the Dewey Hotel Company, and that it 
also owns premises 1008 13th street, as averred in the bill of com- 
plaint, in which said premises it maintains the office of said 

20 company, and the defendant Nathaniel McKay) whose resi- 
dence is also in said premises, is the manager of the said 
business of said company and in its' immediate employ. 

Further answering said paragraph, these defendants admit that 
their codefendant, William A. Fenwick, is lessee under the Dewey 
Hotel Company of the said premises 1010 and 1012 13th street, and 
2 — 1026 a 
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say that the term of said- lease is one year from the first day of July, 
1900. 

Further answering said paragraph 2, these defendants upon in- 
formation and belief deny that the said complainant has any con- 
tract with the said William A. Fenwick for the exclusive privilege 
of furnishing electricity for electric lighting, electric heating, or 
electric power purposes, and for running of and maintaining electric 
conductors in the said premises 1010 and 1012 13th street for the 
period of one year from said 9th day of July, 1900. They admit 
that said complainant has in its possession a certain printed and 
written paper, dated July 9, 1900, which recites that it is a contract 
with the said William A. Fenwick of the general purport of the re- 
cital made in said paragraph 2 touching the same, but further say 
on information and belief that the said paper was never signed by 
said William A. Fenwick, nor was knowledge of its contents or ex- 
istence ever brought to his attention until on or after September 18, 
1900, but said paper is signed with names as follows : 

“UNITED STATES ELECTRIC 
LIGHTING CO. 

POTOMAC POWER CO., 

By jno. c. McLaughlin. 

Mr. W. A. FENWICK, Consumer, 
Per LOTTIE M. FEN WICK, 

21 • Daughter of W. A. Fenwick, Lessee” 

as will better appear upon inspection of a copy of said alleged 
agreement hereto attached and which is prayed to be read as a part 
hereof. 

These defendants are informed and believe, and so believing aver, 
that the said Lottie M. Fenwick was without authority from the said 
W. A. Fenwick to sign said paper on his behalf, and she so informed 
a representative of said company who procured her signature at the 
time of said signing, .and that she, the said Lottie M. Fenwick, signed 
the same only after being assured that its only effect would be to re- 
quire the payment of one dollar per month for each meter. The 
defendants further say that no meters, wires, lamps, or other appli- 
ances have been installed by said United States Electric Lighting 
Company in said premises 1010 and 1012 13th street since the said 
9th day of July, 1900, the only electric appliances employed therein 
having been installed ’ long before the tenancy of the said W. A. 
Fenwick. These defendants further say that the copy of said alleged 
contract attached hereto was furnished the said Lottie M. Fenwick 
by the said complainant, as they are informed and verily believe, 
and they direct attention to the fact that although it is provided 
therein that “ this contract, although signed, is subject to the ap- 
proval of an officer of the company, and shall not be binding on the 
company until endorsed with his approval,” yet it does not appear 
on said copy so furnished as a true copy that such endorse- 

22 ment was ever made ; wherefore these defendants deny that 
such alleged contract ever was endorsed or that the same is 

binding. 
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3. For answer to the third paragraph, these defendants say that 
the defendant Nathaniel McKay is the manager of the business of 
said Dewey Hotel Company and of said hotel. They admit that 
said Nathaniel McKay is in the occupancy of said premises number 
1008 13th street, being lot 46 of said square, but they say that his 
occupancy thereof is in part for the purposes of his residence and in 
part for the purposes of the said Dewey Hotel Company, the office 
of said company being in the said residence. They further say that 
the said lot 46 is owned by the said Dewey Hotel Company ; where- 
fore these defendants submit that the said premises 1008 13th street 
fall within the meaning and intent of the said act of Congress, which 
permits conduits to be used to connect premises “ owned and oper- 
ated by the permittee.” These defendants further say that it is their 
purpose to lay steam pipes in the said proposed conduits, together 
with the said electric wires, and that the power and steam to be sup- 
plied from said wires and from said pipes is to be used only in the 
premises 1008 for the purposes of said company and of its said 
manager. 

4. These defendants admit that the legal title of said lots 44, 45, 
and 46 of said square 248 is in this defendant, The Dewey Hotel Com- 
pany, but they deny that within the true intent and meaning of said 
act of Congress the said several premises are not operated by the 

said Dewey Hotel Company, and they deny that the said 
23 premises 1008 13tli street are in the exclusive occupancy of 
the said Nathaniel McKay for the purposes of a private resi- 
dence and wholly unconnected with the said Dewey Hotel Company, 
and they refer to their previous statements in explanation of their 
said denials. 

5. Answering the. 5th paragraph, these defendants admit that they 

made application for a permit as in said paragraph is averred, and 
that on, to wit, September 18, the permit was duly issued to them, 
and that the defendant Herman M. Schriener is engaged in con- 
structing said conduit, but they further say that said Schriener is 
not in their employ, but is an employee of the National Electrical 
and Supply Company, which has contracted with the Dewey Hotel 
Company for the doing of said work. These defendants further say 
that at the time of the filing of the bill of complaint herein, to wit, 
on September 25, the necessary excavation in said alley for said con- 
duits had been fully made. Part of the terra-cotta conduit for the 
steam pipes had been constructed and the steam pipes put therein, 
and said excavation is now open and said alley is obstructed thereby, 
these defendants being prevented by the injunction of - this court 
from completing their said work. These defendants further say 
that they are informed and believe, and so aver, that the Commis- 
sioners of the District of Columbia have ordered the paving of said 
alley as soon as said excavation shall be closed, and said w T ork is now 
delayed. • 

. These defendants admit that it is the purpose of said Dewey Hotel 
Company to use said conduits for the purpose of furnishing electric 
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light and power to the said premises 1008, 1010, and 1012 

24 18th street from its plant on L street, but they deny that such 
service will be in violation of any of the rights of complain- 
ant as against these defendants or either of them, and submits that 
if it has a valid contract with the said W. A. Fenwick which will be 
in any way violated by the action proposed to be taken by these 
defendants, that said complainant has a full and adequate remedy 
at law therefor, and that it ought not to be heard in this court to 
complain thereof 

These defendants are not informed what efforts, if any, the com- 
plainant made to induce the Commissioners of the District of Co- 
lumbia to fefuse a permit to the Dewey Hotel Company, but it has 
little doubt that it will, if possible, prevent any and all persons 
from manufacturing electricity in the city of Washington, thereby 
enabling it to maintain a monopoly of such service ; wherefore it is 
willing to admit that the said complainant made the statements to 
the defendants MacFarland, Ross, and Beach set out in che bill of 
complaint. 

6. For answer to the 6th paragraph, these defendants say that they 
are advised by counsel, and so aver, that the said United States 
Electric Lighting Company is without standing or legal rights, 
whether as a tax-payer or a manufacturer of electricity or otherwise, 
to complain that the District Commissioners have granted a permit 
to these defendants, whether the same be in violation of said act or 
not, aifd that complaint can be lawfully made only by the 

25 public, acting through its proper officers ; but these defend- 
ants again aver that the said Dewey Hotel Company, the 

permittee of said permit, is the owner of all the premises sought to 
be connected by said conduit and described in said permit, and that 
it does operate all of the said premises within the true intent and 
meaning of said act of Congress, and they deny that it is precluded 
by said act from the right to construct such conduit. 

These defendants further say that the act of Congress referred to 
was prepared by the Commissioners of the District of Columbia as a 
substitute for Senate bill numbered 8414 ; that with the said sub- 
stitute bill afterward enacted, as aforesaid, the Commissioners of the 
District of Columbia transmitted to the House Committee on the 
District of Columbia of the House of Representatives a letter explain- ' 
ing the effect which in their opinion it would have, and declaring 
that- if said substitute bill were adopted it would empower the Com- 
missioners to grant to the Dewey Hotel Company permission to con- 
struct and maintain an electric conduit in Stanton alley for which 
the said permit was afterward issued. These defendants attach 
hereto the official report of said committee, being report number 
1428 of the 56th Congress, in which the letter of said Commissioners 
is embodied, and pray that the same may be read as a part of their 
answer, and they respectfully submit that the passage of said bill 
upon the report aforesaid was a legislative construction of said bill 
in harmony with the contention now here made by .these defend- 
ants. 


THE UNITED STATES .ELECTRIC LIGHTING CO. 
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26 Now, having fully answered said bill, or so much thereof 

as they are advised it is material for them to answer, these 
defendants pray hence to be dismissed with their reasonable costs in 
this behalf most wrongfully sustained. 

DEWEY HOTEL COMPANY. 

NATHANIEL McKAY, 

Geneml Manager. 

NATHANIEL McKAY. 

District of Columbia, ss : 

I, Nathaniel McKay, on oath say that I am the manager of the 
business affairs of the Hotel Dewey Company ; that I have read the 
foregoing answer subscribed by the Dewey Hotel Company and by 
me ; that the statements therein made of my own knowledge are true, 
and those made on information and belief I believe to be true. 

DEWEY HOTEL COMPANY. 

NATHANIEL McKAY, 

General Manager. 

NATHANIEL McKAY. 


* Subscribed and sworn to before me this 27th dav of September, 
1900. 


’seal.] 


SAMUEL E. TATEM, 

Notary Public. 


27 


Copy. 


Contract for Incandescent , Incandescent Arc Lighting , '.and Fan Motors. 


United States Electric Lighting Company, Potomac Electric Power 
Company, 213 Fourteenth street N. W., Washington, D. C. 

Agreement, entered into this ninth day of July, 1900, between the 
United States Electric Lighting Company, or Potomac Electric Power 
Company, hereinafter called the company, and W. A. Fenwick, here- 
inafter called the consumer, both of Washington, D. C. 

The company agrees, in consideration of the promises and agree- 
ments hereinafter contained and to be performed by the consumer, 
to furnish electricity to the premises occupied by the consumer at 
1010-1012 13th St. N. W., Washington, D. C., for the operation of 
80 incandescent lamps, incandescent arc lamps, and H. P. motors, as 
hereinafter described, provided that the electrical equipment of said 
premises shall be in condition satisfactory to the Association of Fire 
Underwriters of the District of Columbia and to the inspection de- 
partment of the company. 

The company agrees to furnish, connect, trim, and keep in repair, 
the above-mentioned arc lamps. 

The consumer agrees to furnish all necessary supports for the arc 
lamps. . 

The consumer agrees to use electricity for lighting the premises 
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above mentioned, and to allow the company, its successors, as- 

28 signs or nominees, the exclusive privilege of furnishing elec- 
tricity for electric lighting, electric heating, or electric-power 

purposes, and running and maintaining electric conductors in the 
premises above described for a period of one year, beginning July 
9th, 1900, and ending July 9th, 1901. 

The consumer agrees not to allow the erection, construction, or 
installation, of any overhead or underground electric conductors in 
or over the aforesaid premises for the purpose of transmitting elec- 
tric current other than that of the company. 

This contract shall, at the option of the company, be deemed to be 
renewed for one year, unless the consumer shall, within 30 days be- 
fore the expiration of the time specified, give written notice to the 
company of his desire to have the service discontinued. 

The consumer agrees to pay the company monthly for said elec- 
tric service as registered by a meter or meters to be furnished by the 
company, at the rate of 10 cents per 1,000 watt hours. 

Should the consumption exceed an average of 4 hours use per 
day for 30 days for the total installation, the consumer agrees to 
pay for such excess at the rate of five cents per 1,000 watt hours. 

The consumer agrees to pay the company, during the period of 
this contract, a net monthly service charge of $1.00 for each meter 
installed. 

The consumer agrees to pay the company a rental of fifty cents 
per month for each incandescent arc lamp installed by the com- 
pany, which is to cover the cost of attendance, carbons, renewals of 
globes, etc. 

The consumer agrees to pay the company an additional charge 
of ten per cent, of the amount of the bill rendered (as pro- 

29 vided by law for non-payment), if said bill is not paid within 
10 days after rendition. 

The consumer agrees that the properly authorized agents of the 
company shall, at all reasonable hours, have free access to the said 
premises for the purpose of examining, repairing or removing meters, 
wires and other material and appliances, and that no one who is not 
an agent of the company, or otherwise lawfully entitled so to do, 
shall be permitted to inspect, remove or tamper with said meter, 
wires, material, arc lamps, appliances, etc. 

The consumer further agrees to provide space for and protect the 
meters, wires, arc lamps, and appliances in said premises from injury, 
and hereby authorizes and empowers the company to remove the 
meter, and all other material, arc lamps or appliances, installed at 
its expense, and cut off the supply of electric current whenever any 
bills for said service or supplies are in arrears, or upon violation of 
any of the terms or conditions of this contract or of any other con- 
tract between the parties hereto, or for any cause the company may 
deem sufficient. 

It is understood and agreed that the herein-mentioned arc lamps, 
meters, switches, and any other material or appliances installed at 
the company’s expense are not sold under this contract, but are to be 
and remain the property of the company. 
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It is expressly understood and agreed that the company does not 
guarantee a constant supply of electricity, and will not be liable for 
damages to consumer for failure to supply electricity to the said 
premises. 

The company agrees to furnish, without cost to the con- 
30 sinner, renewals of incandescent lamps of the General Electric 
Company’s make, not smaller than 8 c. p. nor larger than 50 c. 
p., on return to the company’s lamp-room, No. 213 14th street, of the 
old lamps. 

The consumer agrees to replace at his own expense any and all 
lamps, inner or outer globes for incandescent arc lamps, broken by 
accident or design, or otherwise unaccounted for. 

It is understood and agreed that this contract shall apply to all 
additional, incandescent, incandescent arc lamps, fans, or motors, that 
the consumer shall cause to be connected, of which increased installa- 
tion he agrees to notify the company before its connection. 

This contract, although signed, is subject to the approval of an 
officer of the company, and shall not be binding on the company 
until endorsed with his approval. 

It is finally agreed that all the terms and stipulations heretofore 
made or agreed to by the parties in relation' to said electric lighting 
service are merged in this contract, and that no previous representa- 
tions or agreements made by the company’s officers or agents shall 
be binding upon the company except as and to the extent contained 
herein. 

UNITED STATES ELECTRIC LIGHTING 
COMPANY. 

POTOMAC ELECTRIC POWER COMPANY, 

By jno. c. McLaughlin. 

Mr. W. A. FENWICK, Consumer , 

Per LOTTIE M. FENWICK, 

Daughter of W. A. Fenwick , Lessee. 


Approved , 189-, by — 

, President. 
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81 50th Congress. ( House of 

1st Session. j Representatives. 


Report 
No. 1428, 


Permits 'for Private Conduits in the District of Columbia .• 

May 10, 1900 —Referred to the House Calendar and ordered to be 

printed. 

Mr. Babcock, from the Committee on the District of Columbia, 
submitted the following 

Report. 

(To accompany S. 124.) 

The Committee on the District of Columbia, to whom was referred 
the bill (S. 124) regulating permits for private conduits in the Dis- 
trict of Columbia, report the same back to the House with the 
recommendation that it do pass. 

The following is taken from the Senate report by Senator Mc- 
Millan : 

The object of the bill is to allow property-owners to transmit elec- 
tricity and steam from one building to another in the same block by 
means of conduits in alleys. This permission is being sought from 
time to time by persons who desire to secure economical light and 
heat by utilizing the facilities that exist within a block. The com- 
mittee believe that private citizens in the District of Columbia are 
entitled to all the rights and privileges that can be accorded to them 
without detriment to the public interests, and the committee can see 
no public reason why private conduits should not be laid in 
82 alleys, under such suitable regulation as is provided. 

The Commissioners report as follows : 

Office Commissioners of the District? of Columbia, 

Washington, April 10, 1900. 

Dear Sir : The Commissioners have the honor to*transmit here- 
with a draft of a bill “ regulating permits for private conduits in the 
District of Columbia,” and recommend the enactment thereof in lieu 
of Senate bill 124, having the same title, which was referred to them 
at your instance for their examination and report. 

This bill restricts the laying of the conduits mentioned therein to 
the alleys within the limits of squares or blocks. The Commissioners 
do not believe it advisable to allow private conduits to be laid in the 
streets or avenues or other public highway. 

The Commissioners further recommend that the .draft herewith 
transmitted be adopted as a substitute for Senate bill 3414, “ authoriz- 
ing the Dewey Hotel Company to construct and maintain an electric 
conduit on Stanton alley,” which was also referred to them at your 
instance for their views. If the substitute bill should be adopted it 
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will empower the Commissioners to grant the permission desired by 
the said company. 

Very respectfully, < JOHN B. WIGHT, 

President Board of Commissioners , District of Columbia* 

Senator James McMillan, chairman Committee on the District of 
Columbia. 

83 Separate Answer of William A. Femtiich 

Filed October 2, 1900. 

In the Supreme Court of the District of Columbia, Holding a Special 

Term in Equity. 

The United States Electric Lighting Com-1 

pany, Complainant, 
vs. 

Henry B. F. MacFarland et al., Defendants. 

The separate answer of the defendant William A. Fenwick to the 

bill of complaint. 

This defendant, William A. Fenwick, not waiving any of the mani- 
fest uncertainties and imperfections in the said bill of complaint 
and reserving all right of exception thereto as fully as if he had de- 
murred thereto, for answer to so much of said bill as he is advised 
is necessary or material for him to answer, says : 

1. He admits the averments of the first paragraph. 

2. He admits so much of the second paragraph as avers that the 
Dewey Hotel Company is conducting an hotel business at premises 
1326, 1328, and 1330 L street N. W., and that he, this defendant, is 
lessee under said Dewey Hotel Company of the premises known as 
the “ Yi ” at 1010, 1012 13th street N. W., and further says that his 
lease thereof will expire June 30, 1901, being a lease for one year 

from July 1, 1900. . 

84 Further answering said paragraph, this defendant denies 
that he has entered into a written contract with the said com- 
plainant of the character set forth in said bill of complaint or any 
contract, except it be the implied contract to pay said complainant 
a reasonable price for electricity consumed on said premises. De- 
fendant further says that the meters and electrical appliances now 
in said premises were already there when this defendant leased said 
premises in June last, and said complainant was then furnishing 
electricity to said premises, but under what contract or agreement 
this defendant does not know. Defendant further says that he did 
not authorize or have knowledge of the said alleged written agree- 
ment set up by the said complainant in said second paragraph of its 
bill, and was not informed thereof and did not know of the exist- 
ence thereof until after his return to the city of Washington, about 
the 22nd day of September, 1900, and even then this defendant was 

3-— 1026a 



18 


THE DEWEY HOTEL CO. ET AL. VS. 


not informed of its contents or the extent to which it purported to 
bind him, and he expressly avers that his said daughter, Lottie M. 
Fenwick, who signed said agreement, had no authority from him so 
to sign or otherwise to bind him on important engagements of that 
nature. 

This defendant believes it to be true that one of the purposes of 
the Dewey Hotel Company in laying said conduits and electric 
wires therein is to furnish electric light and power to his said prem- 
ises 1010, 1012 13th street N. W., and that a further purpose in lay- 
ing said conduits is to provide steam service for said premises and 
for premises 1008 13th street N. W., where the office of said Dewey 
Hotel Company is maintained and its manager resides, and 
35 lie denies that such action will violate any contract which he 
has with the said' complainant. He is advised by counsel, 
and so avers, that the said complainant has no right or legal stand- 
ing to interfere between this defendant and the said Dewey Hotel 
Company, or. other person or corporation with whom or which he 
may elect to contract, by process of injunction, and that if said com- 
plainant has, as it claims, a valid contract with this defendant which 
he- has violated or shall hereafter violate, it has a full and complete 
remedy at law through an action for damages. 

Wherefore this defendant submits that said complainant ought 
not to be heard upon said bill of complaint in this court. 

And now, having fully answered so much of said bill of complaint 
as he. is advised it is necessary or' important for him to answer, this 
defendant prays to be hence dismissed with his reasonable costs in 
this behalf most wrongfully sustained. 

WILLIAM A. FENWICK. 

BIRNEY & WOODARD, : 

Counsel for Defendant. 

District op Columbia, ss : 


I,. William A. Fenwick, being first duly sworn, on oath depose and 
say that I have read the foregoing answer by me subscribed and 
know the contents thereof; that the matters and things therein 
stated as of my personal knowledge are true, and those stated 
36 on information and belief I believe to be true. 

WILLIAM A. FENWICK. 


Subscribed and sworn to before me this 28th day of September, 
1900. 


[seal.] 


SAMUEL E. TATEM, 

Notary Public, D. C. 


THE UNITED STATES ELECTRIC LIGHTING CO. 
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Order Continuing Restraining Order , &c. 

Filed October 4, 1900, 

In the Supreme Court of the District of Columbia. 

United States Electric Lighting Company! 

vs. V No. 21741. Equity. 

Henry B. F. McFarland et al. j 

This cause coming on for further hearing upon the complainant’s 
application that the defendants be restrained as prayed pending the 
suit, and having been argued by the counsel for the parties respect- 
ively and duly considered, it is thereupon by the court, this 4th day 
of October, A. D. 1900, ordered that the restraining order heretofore 
passed in this cause be, and the same hereby is, continued in force 
until final hearing or until the further order of the court. 

A. B. HAGNER, 

As, so. Justice. 


37 . Replication. 

Filed October 4, 1900. 

In the Supreme Court of the District of Columbia. 

U. S. Electric Lighting Co. of Washing-! 

t0D Ci ^’ D ' C '’ i No. 21741. Equity. 

Henry B. F. McFarland et al. J 

The complainant joins issue upon the answers of the defendants 
in the above-entitled cause. 


J. J. DARLINGTON, 
Solicitor for Complainant. 


Motion by Certain Def’ts of Refusal to Join in Appeal. 

Filed October 10, 1900. 

In the Supreme Court of the District of Columbia, Holding Special 

Term in Equity. 

The United States Electric Lighting Co.,! 

Complainant, l In Equity. 21741. 

VS. j ^ t • 

Henry B. F. MacFarland et al., Defendants. J 

We, the undersigned, parties defendant to the above-entitled 
38 cause, being advised that our codefendants, The Dewey Hotel 
Company and Nathaniel McKay, desire to appeal to the Court 
of Appeals from the order of injunction passed herein, do hereby ad- 
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vise the court that we do not desire to join in said appeal, and are 
willing that an order he made permitting said Dewey Hotel Com- 
pany and Nathaniel McKay to sever from us in their said appeal, 
and to perfect and prosecute the same without us. 


WILLIAM A. FENWICK, 7. 

H. M. SC-RIENER, 6. 

HENRY B. F. MacFARLAND, 1. 
JOHN W. ROSS, 2. 

LANSING H. BEACH, 3. 

By A. B. DUYALL, Attorney, D. C. . 


Order Permitting Defendants Dewey Hotel Co. and N. McKay to Sever 

on Appeal. 


Filed October 10, 1900. 

In the Supreme Court of the District of Columbia, Holding Special 

Term in Equity. 


The United States Electric 

Complainant, 

vs. 


Lighting Co.,'] 


V 21741. 


Henry B. F. MacFarland et al., Defendants J 


Equity. 


39 The defendants The Dewey Hotel Company and Nathaniel 
McKay having, stated to the court that they desire and intend 
to appeal from the order of injunction passed herein on the 4th day 
of October, 1900, to the Court of Appeals of the District of Colum- 
bia, and the defendants The Commissioners of the District of Co- 
lumbia, William A. Fenwick, and Herman M. Schriener having 
signified that they do not desire to join in said appeal : now, there- 
fore, in order that said defendants, Dewey Hotel Company and Na- 
thaniel McKay/ may prosecute such appeal, it is this 10th day of 
October, 1900, on motion of Birney & Woodard, solicitors for said 
defendants — 

Ordered that said defendants, Dewey Hotel Company and Na- 
thaniel McKay, be, and they are hereby, permitted to sever from 
their codefendants in their appeal from said order of injunction and 
to perfect and prosecute the same alone. The penalty of the bond to 
be given by them on such appeal is fixed at one hundred dollars. 

By the court ; 

A. B. HAGNER, 

Asso. Justice. 


THE UNITED STATES ELECTRIC LIGHTING CO. 
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40 Order Allowing Appeal Sc Severance. 


Filed October 12, 1900. 

* 

In the Court of Appeals of the District of Columbia, October Term, 

1900. 


The Dewey Hotel Company and Na- ' 
thaniel McKay, Petitioners, 
vs. 

The United States Electric Light- 
ing Company. 


No. 79, Original Docket. 
Equity, No. 21741. 


On consideration of the petition for a special appeal herein, it is 
now here ordered by the court that said appeal be, and the same is 
hereby, allowed, and that the same may be prosecuted by the peti- 
tioners for said appeal in severance from the other defendants in the 
bill of complaint. 

Bv the court : 

R. H. ALVEY, 

[seal.] Chief Justice. 

October 11, 1900. 

A true copy. 

Test : ROBERT WILLETT, Clerk. 

Memorandum. 

October 12, 1900. — Appeal bond filed. 


41 Directions to' Clerk for Preparing Record. 

Filed October 15, 1900. 

Birney & Woodard, attorneys-at-law, Washington, D. C., Mertz 
building, cor. Eleventh and F streets N. W. 

October 15, 1900. 

U. S. Electric Lighting Co.], 

vs. • . >Eq. No. 21741. 

Dewey Hotel' Company. J 

Mr. John R. Young, clerk supreme court, D, C. 

Dear Sir : In making up the transcript of record of the appeal in 
this cause please omit the petition for a rule to show cause, with its 
affidavits, the rule itself, and the answer to the rule, and the order 
discharging the rule ; also please issue citation.- 

Very respectfulty, BIRNEY & WOODARD, 

Sol’rsfor Appellants. 


Die. A. A. B. 
F. 
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42 In the Supreme Court of the District of Columbia. 

The United States Electric Lighting 

0°mp an y 1. No. 21741. In Equity. 

Dewey Hotel Company et al. J 

The President of the United States to the United States Electric 
Lighting Company, Greeting : 

You are hereby cited and admonished to be and appear at a 
Court of Appeals of the District of -Columbia, upon the docketing the 
cause therein under and as directed by the rules of said court, pur : 
suant to an appeal allowed by the Court of Appeals of the District of 
Columbia on the 11th day of October, 1900, wherein The Dewey 
Hotel Company and Nathaniel McKay are appellants and you are 
appellee, to show cause, if any there be, why the decree rendered 
against the said appellants should not be corrected and why speedy 
justice should not be done to the parties in that behalf. 

Witness the Honorable Edward F. Bing- 
Seal Supreme Court ham, Chief Justice of the supreme court of 
of the District of the District of Columbia, this 15th day of 
Columbia. October,- in the year of our Lord one thousand 

nine hundred. 

JOHN R. YOUNG, Clerk. 


Service of the above citation accepted this 15th day of October, 
1900. 


J. J. DARLINGTON, 

Attorney for Appellee. 


43 Supreme Court of the District of Columbia. 


United States of America, 
District of Columbia , 



I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 42, 
inclusive, to be a true and correct transcript of the record, as per 
the directions of counsel for the appellant herein filed and copy of 
which is made part hereof, in cause No. 21741, equity, wherein The 
United States Electric Lighting Company is complainant and The 
Dewey Hotel Company et al. are defendants, as the same remains 
upon the files and of record in said court. 

In testimony whereof I hereunto sub- 
Seal Supreme Court scribe my name and affix the seal of said 
of the District of courts at the city of Washington, in said 
Columbia. District, this 17th day of October, A. D. 

1900. JOHN R. YOUNG, Clark. 


Endorsed on cover: District of Columbia supreme court. No. 
1026. The Dewey Hotel Company et al ., appellants, vs. The United 
States Electric Lighting Company. Court of Appeals, District of 
Columbia. Filed Oct. 17, 1900. Robert Willett, clerk. 
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LAW REPORTER PRINT. 



IN THE 

Court of Appeals, District of Columbia. 

October Term, 1900. 


No. ? Special Calendar. 


DEWEY HOTEL COMPANY AND NATHANIEL 

McKAY, Appellants, 

vs. 

UNITED STATES ELECTRIC LIGHTING COMPANY. 


BRIEF FOR APPELLANTS. 


STATEMENT. 

This is an appeal from an interlocutory order of injunc- 
tion. 

An act of Congress, approved May 26, 1900, is as follows: 

“ [Public — No. 124.] 

4 “An Act Regulating permits for private conduits in the 
District of Columbia. 

“ Be it enacted by the Senate and House of Represen- 
tatives of the United States of America in Congress assem- 
bled, That the Commissioners of the District of 
Columbia be, and they are hereby, authorized to 
grant permission to lay conduits for the transmission 
of electric power and pipes for the transmission of 
steam in alleys in the District of Columbia, under 
the following conditions, namely: 

“The conduits or pipes shall be laid entirely with- 
in a square or block, and shall not cross or enter any 
avenue, street, or highway. 


“The conduits and pipes shall be located as directed 
by said Commissioners and be laid under their in- 
spection; and the cost of such inspection, together 
with the cost of replacing all improved pavements 
disturbed in connection with said work, shall be paid 
in advance by the party desiring to lay said conduits 
or steam pipes. 

“ The conduits or pipes shall be used only to con- 
nect the premises owned and operated by the per- 
mittee, and no power or steam shall be supplied 
therefrom for any other purpose than the use of the 
permittee. 

“ The permittee shall not rent the conduit or pipe 
or any portion thereof. 

“Sec. 2. That on violation of any of the above 
provisions or restrictions, the said Commissioners shall 
require the permittee, after thirty days’ notice, to 
abandon the use of said conduits or pipes and remove 
them from the alley or alleys in which they are 
located, and if said permittee shall neglect" or refuse 
to remove said conduits or pipes and place the sur- 
face of the alley in good condition within sixty days 
after the date of said notice, the said permittee shall 
be deemed guilty of a misdemeanor, and shall be 
liable to a fine of ten dollars for each and every day 
that said conduits or pipes are allowed to remain in 
the alley, or the said alley shall remain out of repair, 
which fine shall be recovered in the police court of 
said District, in the name of said District, as other 
fines and penalties are now recovered in said court. 

" “Sec. 3. That Congress reserves the right to alter, 

amend, or repeal this Act. 

“Approved May 26, 1900.” 

The Dewey Hotel Co. is owner of and conducts a hotel 
erected upon three building lots fronting L street, between 
Thirteenth and Fourteenth streets northwest, and running 
back to Stanton alley; it also owns three building lots on 
Thirteenth street, adjoining each other, the more southerly 
of which has its side line on Stanton alley. -On this south 
lot is a building on which resides appellant McKay, who is 
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general manager of the hotel company, and in which is 
also the office of the company. On the two northerly lots 
is a hotel building, occupied by defendant Fenwick under, 
a lease from Dewey Hotel Co., September 18, 1900. The 
Commissioners of the District of Columbia issued to the 
hotel company a permit to lay a conduit in Stanton alley 
for electric wires and steam pipes to extend from the rear 
of the hotel property to rear of premises 1008 Thirteentli 
street (Rec., p. 8). Such conduit to be laid at the company’s 
cost, and $200 being by it deposited to make good any injury 
to the surface of the alley. Dewey Hotel Company there- 
upon caused an excavation to be made, and was about to 
lay the conduits, when, on September 24 a bill was filed by 
the United States Electric Lighting Company, which in 
substance asserts, (a) that complainant is a taxpayer; (6) 
that it has an exclusive contract with the lessee Fenwick to 
furnish his house with electricity, and (c) that the permit is 
illegal and in excess of the powers of the Commissioners, 
because the three properties on Thirteenth street, while 
owned by the appellant, are not “operated” by it. On the 
coming in of the answers, and after argument, Mr. Justice 
Hagner granted an injunction pendente lite against the 
further prosecution of the work of laying the conduits and 
pipes. The appeal is from this order. 


ASSIGNMENT OF ERRORS. 

1. The court erred in granting an injunction. 

2. The court erred in not dismissing the bill. 


ARGUMENT. 

The complainant has no standing to complain. The bill 
shows no special injury, or injury of any kind. If all its 
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assertions be taken as true, its complaint is only that public 
officers have unlawfully granted a permit to lay a conduit. 
It does not show that it will be in any way inconvenienced 
or that its property will be disturbed or injured, or that as 
taxpayer it is in any danger of loss or of being subjected to 
burdens. The claim is, in substance, that with the assent 
of the District Commissioners, the Dewey Hotel Company is 
about to lay conduits in a public alley and that this is un- 
lawful. We submit that from time immemorial it has been 
settled that for such an act the remedy must be sought by 
the public through its proper officer, and may not be sought 
by the individual who does not show special injury. 

10 Am. Eng. Encyc. L., p. 798. 

S. Carolina S. B. Co. vs. S. C. Railroad Co., 4 L. R. A. 
209 and note. 

Swanson vs. Miss. River Boom Co., 7 Id. 673 and 
note. 

Kuehn vs. Milwaukee, 1 8 L. R. A. 553. 

1 High on Inj., Sec. 762 and cases cited. 

Houck vs. Wechter, 34 Md. 265. 

O’Brien vs. Norwich & W. RR. Co., 17 Conn. 372. 

Seager Kankakee Co., 102 111. 669. 

Chicago Bd. of Trade, etc., vs. Un. Bldg. Assn., 102 
111. 378. 

The decisions of the Supreme Court are in line with the 
decisions cited. In Railroad Co. v. Ward, 8 Black, 4,85, 
when the bill was to secure abatement of a bridge as a 
nuisance, the court said (p. 492) : “Unless he shows that he 
has sustained, and is still sustaining, individual damage, 
he can not be heard.” 

So in a local case ( City of Georgetown v. Alex. Canal CU, 
18 Pet. 91) the Supreme Court said (p. 99) : 

“The principle then is, that in case of a public 

nuisance, where a bill is filed by a private person, 

asking for relief by way of prevention, the plaintiff 
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can not maintain a stand in a court of equity, unless 
he avers and proves some special injury.” 

The whole argument of the court is directly in point here. 

So in Irwin v. Dixion, 9 How. 10 , where the bill was to 
prevent an alleged unlawful street obstruction, the court 
said (p. 27) : 

“And no remedy whatever exists in these cases 
by an individual, unless he has suffered some pri- 
vate direct and material damage beyond the public 
at large, as w T ell as damage otherwise irreparable.” 

See, also — 

Miller vs. New York, 9 Wall. 385, 395. 

The suggestion made on argument in the court below, 
that the District of Columbia differs from the States in 
that here there is no attorney general to prosecute on 
behalf of the public is without merit. The U. S. Attorney 
for this District may file such a bill. 

In United States v. Cole, 18 D. C. 504., the facts were very 
like those in this case. The proceeding was in equity to 
enjoin as a public nuisance the erection of a building 
alleged to invade the street lines, under a permit issued by 
the Commissioners of the District of Columbia. The court 
sustained the bill and passed a decree to abate the pur- 
presture. 

As taxpayer the complainant has no standing. It does 
not show that public funds are to be expended in this work, 
or that any burdens will be or can be placed upon it, by 
reason of the work. The answers show that no such bur- 
den can arise. The distinction is recognized both in this 
court and in the Supreme Court. 

Roberts vs. Bradfield, 12 App. D. C. 453. 

Crampton vs. Zabriskie, 101 U. S. 601. 

On the ground, then, that the complainant has no 
standing, its bill should have been disihissed. 
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II. 

But if the above Injunction be not Well Taken, yet the 
Injunction should have been Refused. 

The bill made no case of irremediable injury either to 
the public or to any individual should the conduit be com- 
pleted. This was necessary. Irwin v. Dixon , 9 How. 10, 29. 

So also, the answers swore away all the supposed equities 
of the bill. Mr. Fenwick’s answer disposed of the claim of 
a contract with him (Rec., p. 17), with which alleged con- 
tract, however, these appellants were in no way connected, 
and the answer of the appellants showed such control of 
the premises on Thirteenth street, as made the alleged 
unlawfulness of the conduit more than doubtful. Yet if 
doubtful, and the probable damage not irreparable , the 
injunction should not have been granted. 

The Permit was Rightly Granted. 

The conduit was to extend only to the premises 1008 
Thirteenth street, in which premises is the general office of 
“the permittee.” The public alley does not extend to the 
premises 1010 and 1012. If these premises, being owned 
by “the permittee,” are not “operated” by it within the 
fair meaning of the statute, this would not make the con- 
duit unlawful; for its use as to No. 1008 would be quite 
lawful. If extended through the premises 1008 to the 
other premises, and electricity and steam were there used, 
such use might be prohibited. It is not the construction 
of the conduits but their improper use that the statute 
prohibits. 

We submit that the order of injunction should . be 
vacated and the cause remanded, with instructions to 
dismiss the bill. 

A. A. BIRNEY, 

H/F. WOODARD, 

Counsel for Appellants . 
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BRIEF FOR APPELLEE. 


Statement. 

The appellee filed its bill below for a restraining order 
pendente lite and a permanent injunction against the con- 
struction of conduits and pipes for electric lighting, power 
and steam heating service along Stanton alley, intended to 
connect the premises Nos. 1326, 1328 and 1330 L street, 
Northwest, known as the Hotel Dewey, with premises No. 
1008 Thirteenth, occupied as a private residence by the 
appellant, Nathaniel McKay, and premises Nos. 1010 and 
1012 Thirteenth street, known as the Hotel YI, operated as 
a hotel by one William A. Fenwick, a defendant below, who 
has Qot appealed, The appellee also prayed for the car** 
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cel lotion of a permit granted by the Commissioners of the 
District of Columbia for the construction of the said con- 
duits, the Commissioners, also, being defendants to the bill 
who have not appealed. On hearing upon the bill and 
answers, the restraining order was continued until final 
hearing or until the further order of the court, from which 
order the present appeal is taken. 

The permit for the construction complained of was 
applied for by the Dewey Hotel Company on June 2, 1900, 
“to construct and maintain a conduit from the Dewey 
Hotel to the premises 1008-10 and T2 Thirteenth street, 
Northwest, to be used for the transmission of electric cur- 
rent.” An amendment to the application, filed September 
11, 1900, was for permission to include steam .piping in the 
conduit (Record, p. 5). Permits for the necessary excava- 
tion and construction of an electric conduit and of pipes 
for the transmission of steam “ from Dewey Hotel to the 
premises 1008-10 and ’12 Thirteenth street, Northwest,’' 
were granted September 18th. Record pp. 6-7. 

In the case of the United States Electric Lighting Com- 
pany vs. Ross et al, No. 16,982, Equity, in the opinion by 
Chief Justice Bingham, and in a number of cases following 
that decision, the law had been established that the Com- 
missioners were without authority to grant permits for ease- 
ments in the streets for telegraph, telephone, electric light 
or street railways without express or clearly implied author- 
ity from Congress, these being additional burdens to the 
streets not contemplated in the grant of general authority 
to the corporation, and the power to grant such rights resid- 
ing only in the supreme legislative power, either directly to 
individuals or corporations seeking such easements, or,, in 
the form of authority to municipal corporations to grant 
them. This proposition is well established by the authori- 
ties, as pointed out by the Chief Justice in his opinion, and 
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was not controverted below. The application for the per- 
mits in question, and the grant of them by the Commissioners 
were expressly based upon the act of Congress of May 26, 
1900, authorizing the grant of permits to lay conduits for 
the transmission of electric power, and pipes for the trans- 
mission of steam in alleys, to be laid entirely within the 
square or block, without crossing or entering any avenue, 
street or roadway, and accompanied by the following ex- 
press restrictions : 

(a) That the conduits or pipes shall be used only to con- 
nect premises “ owned and operated ” by the permittee, 
and no power or steam shall be supplied therefrom for any 
other purpose than the “ use of the permittee.” 

v 

(b) That the permittee shall not “ rent the conduit or, 
pipe or any portion thereof.” 

(c) That, on violation of any of the foregoing provisions 
or restrictions, the Commissioners shall require the removal 
of the conduits or pipes from the alley or alleys upon thirty 
days’ notice, and, in default of such removal, the permittee 
to be deemed guilty of a misdemeanor and liable to a fine 
of ten dollars for each and every day the conduits or pipes 
shall be allowed to remain in the alley, or the alley to re- 
main out of repair, arising from such removal. 

As grounds for the relief prayed, the complainant sets 
forth in its bill that the Dewey Hotel premises were operated 
and managed by the Dewey Hotel Company ; that the 
Hotel YI was leased and operated by the defendant William 
A. Fenwick, to which premises the complainant was furnish- 
ing electric light, heat and power under a contract for the 
exclusive privilege of doing so for one year from the 9th 
day of January, 1900, and that the premises 1008 13th 
Street were occupied, controlled and manged by the defend- 
ant Nathaniel McKay as his dwelling or private residence ; 
that neither the Hotel YI nor the McKay residence was, or 
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at any time had been, in any manner operated by the 
Dewey Hotel Company, the Hotel YI being operated by 
and exclusively under the management and control of the 
defendant Fenwick, and the McKay residence being in the 
exclusive occupation, operation and control of the defendant 
McKay for purposes of a private residence and wholly un- 
connected with the Dewey Hotel Company ; that, accord- 
ingly, the Dewey Hotel Company, under the express terms 
of the Act of May 26, 1900, was not entitled to a permit, 
and that the Commissioners were without authority to grant 
any permit, for the purposes expresed in the permits issued 
by them on September 18th ; and, further, that 
the Dewey Hotel Company intended to use the said 
conduits for the purpose of furnishing electric light 
and power to the said McKay residence and to the said Hotel 
YI. The complainant claims relief as an electric lighting 
company having many thousands of dollars invested in an 
electric plant in the city of Washington, as a taxpayer in 
the said city, and as already furnishing electric light and 
power service to the Hotel YI, under a contract giving it 
the exclusive privilege so to do. Record, pp. 1-3. 

The defendant Fenwick answered admitting that the 
complainant was furnishing electric heat and power to the 
Hotel YI, and that its meters and electrical appliances for 
the purpose were already in said hotel, but claiming that 
they were there before the date of the contract set up by it, 
and, further, that the said contract was executed in his 
name by his daughter, and that his said daughter had no 
authority from him to sign or otherwise bind him “ on im- 
portant engagements of that nature.” Record, pp. 17-18. 
As stated, Mr. Fenwick declined to join in the appeal. 

The answer of the Commissioners alleges that at the time 
of issuing the said permit, as they were informed and be- 
lieve, the Dewey Hotel Company owned and operated all 
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the premises in question, within the meaning of the Act of 
Congress. As stated, the Commissioners, also, doubtless in 
view of the facts developed by the answers, declined to 
appeal. 

The joint answer of the defendants the Dewey Hotel 
Company and Nathaniel McKay, merits some examination. 
It admits that the purpose of the conduits is to furnish elec- 
tric light and power to both the McKay residence and the 
Hotel YI, and further, that, although it owns the legal title 
to all the property in question, its co-defendant Fenwick is 
lessee of the Hotel YI, not traversing, it will be observed, 
the allegation of the bill that those premises neither are nor 
ever have been operated by it, but are under the exclusive 
control, operation and management of its said co-defendant. 

As to the McKay residence, they admit his occupancy of 
those premises, but say that his occupancy thereof is in 
part for the purpose of his residence and in part 
for the purpose of the said Dewey Hotel Company, the 
office of said company being alleged to be in said residence 
— not denying the allegation of the bill that the said 
McKay is in the exclusive “ operation and control ” of the 
said premises, and that they have never at any time been 
in any manner operated by the Dewey Hotel Company. 
A glance at Exhibit A, Record, 4, will show that the 
Dewey Hotel is located on L street, near Four- 
teenth, while 1008 13th is located on Thirteenth street, 
more than a square in distance and separated by two alleys 
from it, rendering it incredible that the “ office ” of the ho- 
tel is in Mr. McKay’s private residence, in any ordinary 
sense of the term “ office of the hotel.” 

To what purpose this “ office ” is devoted, to what ex- 
teut, if at all, it forms any part of the Hotel Dewey, and 
what operation, if any, is extended to or exercised over it 
by the latter, is in no manner disclosed to the Court. 
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Quite apart from the rule that pleadings are to be taken 
most strongly against the pleader, the inference is irresisti- 
ble that this “ office ” is merely a nominal one, or pretext 
existing only for the purpose of bringing the premises in 
which it is alleged to exist colorably within the law, while 
wholly outside of its plain intent and meaning. 

The answer further claims that the complainant is with- 
out standing to invoke the aid of the Court, either as a tax- 
payer, manufacturer of electricity or otherwise, which last 
proposition is apparently the one most strongly insisted 
upon. 

The answer further makes as an exnibit the report of the 
committee of one of the two houses of Congress, recommend- 
ing the passage of the law of May 26, 1900, “ under such 
suitable regulation as is provided.” 

POINTS AND AUTHORITIES. 

The propositions urged in support of the present appeal* 
are, first, that the complainant is without standing to 
seek injunctive relief, and, secondly, that the permits were 
rightly granted. 

As an injunction pendente lite is only a conservative meas- 
ure, intended to preserve existing conditions and to save all 
rights until the merits of the case can be judicially deter- 
mined, its allowance is necessarily more or less a matter of 
discretion with the court below. Standard Oil Company 
vs. Oeser, 11 D. C. C. App. 80. And the party specially 
appealing from an interlocutory order must show a very 
strong case. United States Electric Lighting Company vs. 
Metropolitan' Club, 5 D. C. C. App., 544. In the matter of 
discretionary interlocutory orders, such as the appointment 
of receivers and the granting of injunctions pendente lite , 
every presumption in favor of the action of the court below 
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in passing the order will be indulged, and it must be made 
clear and manifest that there is impropriety in its action 
before its discretion will be interfered with. Clark vs. 
Bradley Coal Company, 23 Washington Law Reporter, 4i9. 

When the testimony in the cause has been taken and the 
case brought on for final hearing, the court, both below and 
here, will be in far better position to pass both upon the 
jurisdictional question raised as to the nature, character and 
extent of the complainant’s damage, and upon the merits 
of the issues touching the operation of the McKay resi- 
dence by the Dewey Hotel Company, the kind of “ office ” 
it maintains there, the true facts upon which the validity of 
the Fenwick contract depends, and the other questions 
which the case presents. 

Subject to these considerations, which would seem of them- 
selves to be conclusive of the appeal in the present state of 
the case, it remains to inquire whether either of the two 
^assignments of error are well taken. 

I. 

Is it true that the complainant has no standing in equity, 
jurisdietionally, to maintain its bill ? 

This claim of the appellant is based upon the following 
propositions : 

(a) That injunctive relief against a public nuisance can 
only be sought by the public, through its proper officers. 

( b ) That the bill shows no injury to the complainant as 
a taxpayer. 

(c) That the complainant shows no special injury. 

(a) and (b) 

The negative of the first and second of these propositions 
has been declared by the Supreme Court of the District of 
Columbia in a number of well considered and heretofore 
accepted decisions. 
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In the opinion of Chief Justice Bingham in the case of 
the United States Electric Lighting Company vs. Boss et al, 
heretofore referred to, which was to enjoin the erection of 
overhead electric wires over public roads in the county 
under permit from the commissioners, and in which case 
this question was raised, the Court said : 

u As to the status of the United States Electric Light 
Company, I think it shows a sufficient interest in this mat- 
ter to authorize it to maintain a suit against parties who 
are attempting to act without any authority of law. 

“ The erection of anything on the streets of any city 
which is unauthorized by law is in the nature of a public 
nuisance, and any citizens or property-holders in the city, 
especially in the part of the city that may be affected by 
the unauthorized erection upon the streets, may file their 
bill and maintain it. The question is a very different one 
if the parties are authorized to make the erection, and it 
only becomes a nuisance to a certain individual by reason 
of some illegal, wrong or careless method adopted in its 
construction, so that it becomes, to that particular individ-^ 
ual, a private nuisance. 

“ In such a case the proof must be very much stronger and 
there must be a very clear showing (the defendants having 
the legal right to be in the street and make their erection), 
the showing must be very strong and the injury to the party 
complaining must be very clearly shown, and it must be 
material. But where the nuisance is of a public character, 
by reason of the total illegality of the act, the question is 
quite different. In such cases some of the courts have said 
that an injunction would be granted without any special 
proof of injury to the party complaining, the injury being # 
presumed by reason of its being a public wrong. 

“ It is very clear, I think, that in the case of Howard vs. 
Boss the complainants are entitled to maintain the action. 
The showing is that they are taxpayers and they file affi- 
davits to that effect in addition to the averments contained 
in the bill. This is not denied by the defendants, except it 
is said that they do not pay taxes to any great amount. It 
is conceded, 'however, that it cannot make any difference 
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whether the amount of taxes paid by them is large or 
small, so long as they are taxpayers. That gives them a 
legal status to maintain the suit. 

“ In the case of Downing vs. Barber the same allegations 
were made, and there was proof by way of affidavits to sus- 
tain them. That was a case relating to asphalt pavements 
in this city. It was • disposed of in this court and finally 
went to the court of appeals, and it was held in both courts 
that the complainants showed that they had such an inter- 
est in the matter as gave them a legal status to maintain 
the suit, although it was shown that they were but small 
taxpayers, and that their interest, under any circumstances, 
amounted to but a few cents. It was also shown that they 
were stockholders in the Barber Asphalt Company. 

“ I think the authorities are clear that the residents upon 
a street have such an interest in the street, whether the fee 
of the street is in the adjoining proprietor or the State, that 
they may seek to enjoin an erection upon the streets con- 
tiguous to their property and running through their prop- 
erty, and may maintain an action for a nuisance erected 
upon the street near to their residence.” 

In United States Electric Lighting Company vs. John W. 
Boss et al., reported in 24 Washington Law Reporter, 775, 
a similar bill was maintained, the jurisdictional question 
being passed over sub silentio as being too well established 
here to require consideration. 

In Potomac Electric Lighting Company vs. United States 
Electric Lighting Company, 26 Washington Law Reporter 
at p. 19, the subject was again considered by Mr. Justice 
Hagner ; while in Same vs. Same, in an opinion contained 
in the printed transcript of record in Cause No. 872 in this 
Court, the question was declared to be settled for this 
jurisdiction. 

The appellant can hardly ask that a rule of equity juris- 
prudence so long and so well established in the court below 
as the one in question should be overruled in an appeal 
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from an interlocutory order, in advance of a final hearing 
upon the merits. 

It is conceded that the courts of New York at one time 
held that suits of this general character could be main- 
tained only by the Attorney General in the name of the 
State, or of the people, and that the courts of a few of the 
other States for a time followed these New York decisions. 
As a curious attendant proposition, the Court of Appeals of 
New York, having thus held that suits would not lie at the 
instance of a taxpayer, to enjoin improper expenditures of 
money for example, followed this up by deciding that the 
Attorney General could not maintain a suit to recover 
money thus illegally spent. People vs. Field, 58 N. Y., 
491 . 

The contrary of the proposition, however, is established 
in a case, from a court of the highest authority, cited in the 
opposing brief, namely, the case of Railroad Company vs. 
Ward, 2d Black, in which the Court say, at page 492 : 

“ A bill in equity to abate a public nuisance, filed by one 
who has sustained special damages, has succeeded to the 
former mode in England of an information in Chancery, 
prosecuted on behalf of the Crown, to abate or enjoin the 
nuisance, as a preventive remedy. The private party sues 
rather as a public prosecutor than on his own account ; and 
unless he shows that he has sustained, and is still sustain- 
ing, individual damage, he cannot be heard. * * * The 

character of the nuisance and the sufficiency of the damage 
sustained is to be judged by the Courts. * * * But the 

want of a sufficient amount of damage having been sus- 
tained to give the Federal Courts jurisdiction, will not defeat 
the remedy, as the removal of the obstruction is the matter 
of controversy, and the value of the object must govern.” 
And it was accordingly held that, but for special difficulties 
existing in the case, and which in no way affected the 
present question, a part owner of a line of steamboats plying 
in the Mississippi river might maintain a bill to require the 
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removal of a bridge impeding navigation- — a nuisance evi- 
dently “ public.” 

The remaining citations on the opposing brief will be 
found, upon examination, not to be in conflict with the 
action of the court below, while not a few of them, like 
Railroad’ Company vs. Ward, are in support of it. For 
example, the citations in 10th Amer. <fc Eng. Encycl., at p. 
798, include Frink vs. Lawrence, 20 Conn., 117, to the effect 
that an individual may enjoin obstructions of a harbour in- 
terfering with its free navigation, Corning vs. Lowerre, 6 
Johns., 439, sustaining a bill for injunction by house-owners 
against the obstruction of a public street affecting the enjoy- 
ment of their property in the vicinity, Walker vs. Shepard- 
son, 2 Wise., 384, upholding injunction by a private owner 
against obstructing the channel of a fiver in front of the 
complainant’s lots, Barnes vs. Racine, 4 Wig., 454, reversing 
the lower court for refusing an injunction under similar 
circumstances, etc. 

As shown above, the rule allowing taxpayers to maintain 
bills under circumstances like the present is well settled in 
so far as the lower court could settle it, by a long series of 
decisions, some of the latest of which are above referred to. 
The same view is laid down by many authorities. Dill. 
Mun. Corp., sec. 419, 922 ; 1st Pom. Eq. Jurisprudence, sec. 
257, 270, 273 ; The Liberty Bell, 23 Fed. Rep., 845 ; New 
London vs. Brainard, 22 Conn., 553 ; McCord vs. Pike, 121 
111., 288 ; Merrill vs. Plainfield, 45 N. H., 126. 

So, in Crampton vs. Zabriskie, 101 U. S., 601, the Court 
say : “ There would seem to be no substantial reason why a 
bill by or on behalf of individual tax-payers should not be 
entertained to prevent the misuse of corporate powers. The 
courts may be safely trusted to prevent the abuse of their 
process in such cases.” 

It is argued, however, that because the Commissioners 


12 


have required a deposit with them of a sum sufficient, in 
their judgment, to restore the alley to good condition after 
the unlawful disturbance of it for the purpose in question is 
over, there can be no injury to the rights of tax-payers. 
This contention overlooks the fact that, after the conduit 
has been constructed and the pavements restored, and the 
deposit refunded, the act of May 26, 1900, requires the un- 
doing of the work and the removal of the conduit in case of 
its use for the very purposes which the answer admits in 
this case it is intended to use it, calls for prosecution in 
the courts for failure of removal by the grantee of the 
license, etc., all involving risk of costs and expense to the 
tax-payers, and against which the deposit in no way indem- 
nifies them. 

In the third place, it is contended that the bill shows no 
special injury or damage to the plaintiff, or, at all events, 
that there is no “ irreparable damage.” 

In the first place, it is to be noted that the appellant uses 
the term “ irreparable damage ” in the sense of some dam- 
age which cannot be compensated for by a money judg- 
ment. This is not the correct meaning of the term. It is 
any species of injury involving an unlawful and continuous 
violation of the plaintiff’s right, or the commission of a 
wrong which contemplates such violation. Electric Light- 
ing Company vs. Metropolitan Club, 5 D. C., 545 ; 10th 
Amer. & Eng. Encyc., 1st Edition, pp. 836-7. The ques- 
tion, therefore, is whether the complainant has a right here 
which it is proposed to make the subject of a continuous 
violation. 

Upon this subject, the following facts and circumstances 
are admitted by the pleadings or will be taken judicial 
cognizance of by the court : 

1. That the complainant, with the possible exception of 
the Potomac Electric Power Company, is the only person 
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or corporation authorized by law to furnish electric light or 
power service to the Hotel YI, or to the McKay residence. 

2. That the complainant has many thousands of dollars 
invested in a plant for the purpose of furnishing such 
service — under which foundation in the pleadings it would 
be competent for it to prove that it has more than $1,250,- 

000 so invested. 

3. That it is now engaged in furnishing such service to 
the Hotel YI, which premises it has equipped for the pur- 
pose at its own expense, and that it has an exclusive and 
valuable privilege of so serving that hotel under a special 
contract, the existence of which is denied so uncertainly 
and evasively in the answers that the court below, in its* 
discretion, deemed an injunction 'pendente lite proper 
until the proofs were taken. The allegations of the 
answer of the present appellants upon that subject, 
being upon information and belief, are incapable of being 
considered, even, upon a question of the allowance or dis- 
allowance of the injunction. Dowd vs. Barnes, 4 Gill., 1 ; 
Astie vs. Fleming, 83 How., Pr. } 397 ; Ward vs. Van Bokkelen, 

1 Paige, 100 ; McGuffie vs. Planter’s Bank, Freeman’s Rep., 
383. 

4. That the complainant is paying a consideration for 
the privilege of using the streets and alleys of the District 
for its said service, being required by the Act of June 6, 
1900, as compensation for or the condition of such use, to 
furnish public and private lighting at rates and of a quality 
prescribed by that act. 

That, under these circumstances, the grant of a permit 
and the construction of a conduit to be used for the purpose, 
as is conceded upon the record, of connecting premises not 
both “ owned and operated by the permittee ”, and for the 
supplying of power for other purposes thau “ the use of the 
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permittee”, and for the purpose of renting the conduit or 
pipe or the service over it to other persons, thus enabling 
the defendants to enter into a competition with the com- 
plainant in the business of supplying light and power 
which is wholly unauthorized by law and is in terms pro- 
hibited by the act under which the permit is applied for, 
is a damage to the complainant in every respect different 
from any damage or injury suffered by the public at large, 
must be too plain for argument. 

Even if the test of irreparable damage were the existence 
or non-existence of a plain and adequate remedy at law, the 
jurisdiction in this case, it is submitted, abundantly exists. 
If relegated to the courts of law, how often must the com- 
plainant sue for being unlawfully deprived of the privilege 
of serving the Hotel YI ? What remedy could be had at law 
for the loss of the chance of being employed to equip and 
serve the McKay residence ? What is to prevent the defend- 
ants from lighting every other premises in the square, if 
allowed to pursue what are concededly its present purposes, 
and in how many suits and for how long a period will the 
complainant be involved if its remedy is limited at actions 
at law ? 

II. . 

The second proposition, namely, that the permits were 
rightly granted, may be safely submitted without particular 
discussion. 

The contention urged below that, in the Act of May 26, 
1900 , “ owned and operated ” means, in effect, “ owned,” 
simply, seem not to be made here. That it is wholly incon- 
sistent with the established rules of construction, which 
hold that every word used in an act will be given some 
effect, and that Congress will not be presumed to have used 
any words to no purpose, is apparent. Platt vs. Union 
Pacific R. Ik Co., 99 U. S,, 48, 58 ; U. S. vs. Landram, 118 
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U. S., 81, 85 ; Dist. of Col. vs. Sisters of the Visitation, 27 
Wash. Law Rep., 737 ; Mackall vs. D. C., 28 Wash. Law 
Rep., p. 352. 

It must, then, be too plain for argument that, under a 
statute which authorizes a permit to one who both owns 
and operates the premises he desires to connect, a permit 
cannot be rightly granted to one who owns but does not 
operate his premises. 

The answer of the Commissioners shows that they granted 
the permits upon the information and under the belief that 
the applicant operated as well as owned the premises which 
were to be connected. The grant, therefore, was made 
under erroneous information and belief, and, upon the dis- 
closure of the true facts which this suit has developed, the 
Commissioners have not appealed. 

It is respectfully submitted that, not only was there no 
abuse of its discretionary powers by the court below, call- 
ing for summary interference by this court upon the present 
appeal, but that the action appealed from is abundantly 
justified by the record. 

J. J. DARLINGTON, 

For Appellee. 


